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IN THE UTAH COURT OF APPEALS 
STATE OF UTAH, 
Plaintiff-Appel lee, 
vs . 
JOAN OSBORN, 
Defendant-Appellant 
Case No. 930301-CA 
Argument Priority 
Classification Number 3 
BRIEF OF APPELLANT 
JURISDICTION OF APPELLATE COURT 
The Utah Court of Appeals has jurisdiction over this appeal 
pursuant to Section 78-2a-3 Utah Code Annotated, (1953 as amended). 
ISSUES PRESENTED ON APPEAL 
DID THE TRIAL COURT ERR BY FINDING A PROBATION 
VIOLATION IN THE ABSENCE OF ANY EVIDENCE FROM 
QUALIFIED MENTAL HEALTH EXPERTS THAT THE 
MENTALLY ILL PROBATIONER HAD THE CAPACITY TO 
SUCCESSFULLY PARTICIPATE IN MENTAL HEALTH 
TREATMENT? 
STANDARD OF REVIEW 
This Appellant has been unable to locate a concise statement 
of the Standard of Review applicable to appellate review of a 
probation revocation order. 
However, the legal analysis with regard to probation 
revocation appears to involve both fact finding and legal 
conclusions arising from those facts. Therefore, the Standard of 
Review probably is: "In considering the challenge to the 
sufficiency of the evidence, we review the evidence and all 
reasonable inferences drawn therefrom in the light most favorable 
to the verdict." State v. Verde, 770 P.2d 116, 124 (Utah 1989). 
"Questions of statutory interpretation are questions of law, 
which we review for correctness giving no deference to the trial 
court's interpretations." State v. Souza, 846 P.2d 1313, 1317 
(Utah App. 1993). 
DETERMINATIVE PROVISIONS 
Appellant feels the determinative provision with regard to 
this appeal is Section 77-18-1(11) the entire text of which is 
appended hereto as Exhibit No. 1. 
STATEMENT OF THE CASE 
Course of proceedings below. 
The Defendant was charged in 1989 with multiple counts of 
uttering a forged prescription. On or about February 5, 1990 the 
Defendant pled guilty to Count 1, a Third Degree Felony. The other 
counts were dismissed. Following various competency proceedings 
the Defendant was sentenced on or about July 3, 1990 to a suspended 
prison sentence conditioned principally upon Defendant obtaining 
mental health treatment. Beginning on or about February 20, 1991 
there ensued a series of probation violations, prison commitments 
and state hospital commitments that continued through April 1, 1993 
when Defendant was committed to the Utah State Prison, which 
commitment is the subject of the instant appeal. 
STATEMENT OF THE FACTS 
1. On or about July 3, 1990 the Defendant was sentenced to 
a term of 0 to 5 years at the Utah State Prison, which sentence was 
suspended upon the principal condition, among others, that 
Defendant obtain mental health treatment. (R.65). 
2. Following Defendant's original sentence a number of 
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probation violations occurred. (R.87, 90, 99, 141). The trial 
court revoked and reinstated probation on several occasions. 
3. Finally, on or about February 26, 1993 the trial court 
revoked Defendant's probation and reinstated it on the condition 
that she enter and successfully complete all program requirements 
recommended by her treating physician in the Valley Mental Health 
program. (Tr.69:7-15) (R.188). 
4. In early March, 1993 the Defendant was placed in the 
Adult Residential Treatment Unit in Salt Lake County.* (Tr.80). 
5. While at the Adult Residential Treatment Unit, Defendant 
began to engage in various acts of conduct which ultimately led to 
her present incarceration and this appeal. These acts included 
refusing medication, wearing sunglasses, not talking, isolating 
herself, had an unauthorized visitor, again wore her sunglasses and 
ripped up an Authorization for Release of Medical Records which 
authorized the Adult Residential Treatment Unit to provide mental 
health information to Defendant's Adult Probation and Parole Agent. 
(Tr.94-100). 
5b. An Order to Show Cause issued from the trial court 
alleging that probationer failed to complete her treatment at 
Valley Mental Health. (Tr.78:12). 
6. The matter came for hearing before the trial court on 
April 1, 1993. A representative of the Adult Residential Treatment 
Unit testified on behalf of the State and described the problems 
(listed above) which the Adult Residential Treatment Unit was 
ARTU is an adult non-secure group home type facility. 
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having with the Defendant. (Tr.93-95). 
7. At the conclusion of the April 1, 1993 Hearing the trial 
court concluded that the Defendant had willfully failed to 
successfully enter into and complete the mental health counselling 
which had previously been ordered on February 26, 1993. (Tr.122-
125). 
8. The probation of Defendant was revoked and she was 
committed to the Utah State Prison. This appeal ensued. 
9. No finding has ever issued that defendant is a threat to 
the safety of society. 
SUMMARY OF ARGUMENT 
The trial court concluded that the Defendant had willfully 
failed to participate in her mental health treatment as required by 
the court. The trial court made this conclusion without the 
admission of any competent evidence from which the trial court 
could conclude that this mentally ill Defendant had the capacity to 
conform her behavior to the requirements of the Court. 
ARGUMENT 
POINT I 
THERE WAS INSUFFICIENT EVIDENCE ADDUCED AT THE 
REVOCATION HEARING FROM WHICH THE TRIAL COURT 
COULD CONCLUDE THAT THE DEFALCATIONS OF THE 
PROBATIONER WERE WILLFUL 
In 1990 the Utah Court of Appeals provided much needed 
guidance to Utah Courts on the issue of upon which grounds may the 
probation of a criminal defendant be revoked. State v. Hodges, 798 
P.2d 270 (Ut. App. 1990). It is clear from the record that: 
1. In order to revoke probation for a violation of a 
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condition of probation not involving the payment of money, the 
violation must be willful, or if not willful, must presently 
threaten the safety of society. Id. 277. 
2. Failure to make adequate progress in treatment cannot 
result in a probation violation if the failure to progress results 
from problems beyond the probationer's control unless the probation 
poses a present danger to others. Id. 277. 
In essence, the Hodges court ruled that absent an explicit 
declaration from the trial court that a no fault or failure to 
progress is grounds for revocation of probation, Utah trial courts 
must not revoke probation where the failure to progress was due to 
problems beyond the control of the probationer. A review of the 
transcript of the April 1, 1993 Probation Revocation Hearing 
discloses that not one scintilla of expert testimony was introduced 
with regard to the issue of whether this mentally ill probationer 
had the capacity to comply with the mental health treatment 
requirements ordered by the Court and required by the Department of 
Adult Probation and Parole. 
The transcript of the April 1, 1993 Probation Revocation 
Hearing does show that the trial court found the following: 
(a) The probationer was mentally ill at all times relevant 
herein. (Tr.122:22-23). 
(b) The probationer willfully refused to cooperate with the 
mental health treatment ordered by the Court. (Tr.123:3-7). 
(c) The probationer refused to participate in group 
activities. (Tr.124:1). 
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(d) The probationer obtained Robitussen and used it to self 
medicate to counter the probationer's perceived side effects from 
a psychiatric medication. (Tr.124:8-12). 
(e) The trial court had previously threatened the probationer 
with severe consequences if the probationer did not comply with the 
program requirements. (Tr.124:15-20). 
The trial court did not make a specific finding that the 
conduct constituting the probation violation was within the 
probationer's power to control. In other words, the court did not 
make a finding that the violation was conduct over which the 
probationer has some control. 
The record in this matter is replete with competency 
evaluations, State Hospital commitments, treatment for mental 
health conditions and untold reference to the mental problems of 
the probationer. 
In light of the mental illness suffered by the probationer it 
appears that justice required that some evidence in the form of 
expert testimony be introduced from which the trial court could 
conclude by a preponderance of the evidence that the probationer 
had the capacity to successfully complete her mental health 
treatment. 
As mentioned above, the State failed to introduce any evidence 
with regard to the mental capacity of the probationer. 
In light of the probationer's mental health history it is 
reasonable to assume that the very reason the probationer 
originally offended and then repeatedly committed probation 
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violations was that her mental illness was severe enough to disable 
her. Therefore, some expert testimony was an absolute necessity in 
order to make out a prima facie case of a probation violation. 
CONCLUSION 
The State failed to make out a prima facie element of the 
violation alleged herein, i.e. willfulness. 
WHEREFORE Appellant prays for the following relief: 
1. An order reversing the revocation and remanding to the 
trial court; 
2. For an Order of remand for a trial to determine if the 
conduct of defendant was willful. 
Respectfully submitted this ^ Q day of December, 1993. 
i4U4 3<^w 
ROBERT BREEZE 
Attorney for Appellant 
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(11) (a) (i) Probation may not be modified or ex-
tended except upon waiver of a hearing by 
the probationer or upon a hearing and a find-
ing in court that the probationer has violated 
the conditions of probation. 
(ii) Probation may not be revoked except 
upon a hearing in court and a finding that 
the conditions of probation have been vio-
lated. 
(b) (i) Upon the filing of an affidavit alleging 
witty particularity facts asserted to consti-
tute violation of the conditions of probation, 
the court that authorized probation shall de-
termine if the affidavit establishes probable 
cause to believe that revocation, modifica-
tion, or extension of probation is justified, 
(ii) If the court determines there is proba-
ble cause, it shall cause to be served on the 
defendant a warrant for his arrest or a copy 
of the affidavit and an order to show cause 
why his probation should not be revoked, 
modified, or extended. 
(c) (i) The order to show cause shall specify a 
time and place for the hearing and shall be 
served upon the defendant at least five days 
prior to the hearing. 
(ii) The defendant shall show good cause 
for a continuance. 
(iii) The order to show cause shall inform 
the defendant of a ri^ht to be represented by 
counsel at the hearing and to have counsel 
appointed for him if he is indigent. 
(iv) The order shall also inform the defen-
dant of a right to present evidence. 
(d) (i) At the hearing, the defendant shall ad-
mit or deny the allegations of the affidavit. 
(ii) If the defendant denies the allegations 
of the affidavit, the prosecuting attorney 
shall present evidence on the allegations. 
(iii) The persons who have given adverse 
information on which the allegations are 
based shall be presented as witnesses subject 
to questioning by the defendant unless the 
court for good cause otherwise orders. 
(iv) The defendant may call witnesses, ap-
pear and speak in his own behalf, and 
present evidence. 
(e) (i) After the hearing the court shall make 
findings of fact. 
(ii) Upon a finding that the defendant vio-
lated the conditions of probation, the court 
may order the probation revoked, modified, 
continued, or that the entire probation term 
commence anew. 
(iii) If probation is revoked, the defendant 
shall be sentenced or the sentence previously 
imposed shall be executed. 
